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Case – Keeler v Superior Court of California

On February 23, 1969, Mrs. Keeler was driving on a narrow mountain road***. She met petitioner (defendant) driving in the opposite direction; he blocked the road with his car, and she pulled over to the side. He walked to her vehicle and began speaking to her. He seemed calm, and she rolled down her window to hear him. He said, “I hear you’re pregnant. If you are you had better stay away *** from here.” She did not reply, and he opened the car door; as she later testified, “He assisted me out of the car. *** [I]t wasn’t roughly at this time.” Petitioner then looked at her abdomen and became “extremely upset.” He said, “You sure are. I’m going to stomp it out of you.” He pushed her against the car, shoved his knee into her abdomen, and struck her in the face with several blows. She fainted, and when she regained consciousness petitioner had departed.

Mrs. Keeler drove back to Stockton, and the police and medical assistance were summoned. She had suffered substantial facial injuries, as well as extensive bruising of the abdominal wall. A Caesarian section was performed and the fetus was examined in utero. Its head was found to be severely fractured, and it was delivered stillborn. The pathologist gave as his opinion that the cause of death would have been immediate, and that the injury could have been the result of force applied to the mother’s abdomen. There was no air in the fetus’ lungs, and the umbilical cord was intact.


Upon delivery the fetus weighed five pounds and was 18 inches in length. Both Mrs. Keeler and her obstetrician testified that the fetal movements had been observed prior to February 23, 1969. The evidence was in conflict as to the estimated age of the fetus; the expert testimony on the point, however, concluded “with reasonable medical certainty” that the fetus had developed to the stage of viability, i.e., that in the event of premature birth on the date in question it would have had 75 percent to 96 percent chance of survival.

An information was filed charging petitioner, in Count I, with committing the crime of murder (Pen.Code, § 187) in that he did “unlawfully kill a human being, to wit Baby Girl VOGT, with malice aforethought.” In Count II petitioner was charged with willful infliction of traumatic injury upon his wife, and in Count III, with assault on Mrs. Keeler by means of force likely to produce great bodily injury. *** [O]nly the murder count is actually in issue.


Penal Code section 187 provided: “Murder is the unlawful killing of a human being, with malice aforethought.” The question is whether the fetus which petitioner is accused of killing was, on February 23, 1969, a “human being” within the meaning of this statute. If it was not, petitioner cannot be charged with its “murder”***.

