Youth and Law

Mock Trial-Attorney Expectations/Requirements
Expectations:

1. Trial Attorneys control the presentation of evidence at trial and argue the merits of their side of the case.  They introduce evidence and question witnesses to bring out the facts surrounding the allegations.

2. Demeanor of counsel is most important.  Generally, all attorneys should be sympathetic and supportive of their own witnesses.  In the same vein, it is bad manners and unethical to be sarcastic, snide, hostile, or contemptuous of the other side.  The element of surprise may be a valuable attorney’s tool, but it is best achieved by being friendly, and winning over everybody in the courtroom.

3. The prosecution’s (plaintiff’s) attorneys present the case for _______________.  By questioning witnesses, they will try to convince the jury that the defendant, _______________, is guilty beyond a reasonable doubt (by a preponderance of evidence).

4. The defense attorneys present the case for the defendant, _______________.  They will offer their own witnesses to present the defendant’s version of the facts.  The defense may undermine the prosecution’s (plaintiff’s) case by showing that their witnesses cannot be depended upon, or that their testimony makes no sense or is seriously inconsistent.

5. Trial attorneys on both sides will:

· Make opening and closing statements 

· Conduct direct examination

· Conduct cross examination

· Conduct re-direct

· Conduct re-cross (if necessary)

· Make appropriate objections 

6. Time Constraints:

5 Minutes

Opening Statement

30 Minutes (total) 
Direct Examination (3 Witnesses)

20 Minutes (total)
Cross Examination (3 Witnesses)

2 Questions 

Re-Direct (Each Witness)

2 Questions 

Re-Cross (Each Witness)

5 Minutes 

Closing Statement

STEPS IN A TRIAL:

1. Opening Statement – The opening statement outlines the case it is intended to present.  The prosecution (plaintiff) delivers the first opening statement followed by the defense.  A good opening statement should:

· Explain what the attorney plans to prove, 

· How it will be proven, 

· Mention the burden of proof – or the amount of evidence needed to prove a fact (criminal case = beyond a reasonable doubt, civil case = preponderance of evidence) – 

· As well as the applicable law 

· Present the facts of the case in an orderly sequence that is easy to understand.

· Begin your statement with a formal address to the judge:  “Your Honor, my name is (full name), representing the prosecution (plaintiff)/defendant in this action (or case).”

· Proper phrasing in an opening statement includes:

· “The evidence will indicate that …”

· “The facts will show that …”

· “Witnesses (full name) will be called to tell …”

· “The defendant will testify that …”

Tips: You should appear confident, make eye contact with the judges, and use the future tense in describing what your side will present.  Do not read your notes word for word, instead use them sparingly and only for reference.

Draft Expectations:

· Typed,

· Length of approximately 2 pages, double spaced.

2. Direct Examination – Attorneys conduct direct examination of their own witnesses to bring out the facts of the case.  Direct examination should:

· Call for answers based on information provided in the case materials.

· Reveal all of the facts favorable to your position.

· Ask questions that allow the witness to tell the story.  Do not ask leading questions which call for only “yes’ or “no” answers – leading questions are only appropriate during cross-examination.

· Make the witness seem believable.

· Keep the witness from rambling about the unimportant matters.

Call for the witness with a formal request.  “Your Honor, I would like to call (full name of the witness) to the stand.”

· The clerk will swear in the witness before you ask your first question.  

· You may wish to ask some introductory questions of the witness to make him/her feel comfortable.  Appropriate introductory questions might include:

· “Could you please tell the court what occurred on _____ (date)?”

· “How long did you remain in that spot?”

· “How long did you see _____?”

· “Did anyone do anything while you waited?”

· Conclude your direct examination with:  “Thank you Mr./s. _______________________. That will be all, your Honor.”

Tips:  Isolate exactly what information each witness can contribute to proving your case and prepare a series of clear and simple questions designed to obtain that information.  Be sure all items you need to prove your case will be presented through your witnesses.  Never ask questions to which you do not know the answer.  Listen to the answers – if you need a moment to think, do not be afraid to ask the judge for a moment to collect your thoughts, or to discuss a point with your co-counsel.

Draft Expectations:

· Typed,

· Place at the top of the direct the purpose of this witness,

· Prepare questions and responses that will support your attorneys’ case during direct examination. (it is imperative that you work with your witness),

· Cite page and lines numbers where appropriate.

Remember to ask permission to approach the witness.

3. Cross-Examination - Cross-examination follows the opposing attorney’s direct examination of his/her witness.  Attorneys conduct cross-examination to:

· Explore weaknesses in the opponent’s case, 

· Test the witness’ credibility,

· Establish some of the facts of the cross-examiner’s case whenever possible.  

Cross-examination should:

· Call for answers based on information given in Witness Statements or Fact Stipulation Sheet.

· Use leading questions, which are designed to get “yes” and “no” answers.

· Never give the witness a chance to unpleasantly surprise the attorney.

In an actual trial, cross-examination is restricted to the scope of issues raise on direct examination.  Because Mock Trial attorneys are not permitted to call opposing witnesses as their own, the scope of cross-examination in a Mock Trial is not limited.

Examples of proper question on cross-examinations:

· “Isn’t it a fact that…?”

· “Wouldn’t you agree that…?”

· “Don’t you think that…?”

· “When you spoke with your neighbor on the night of the murder, weren’t you wearing a red shirt?”

Cross-examination should conclude with:

“Thank you, Mr./Ms. __________ (name of witness).  That will be all, your honor.”

Impeachment During Cross-Examination - On cross-examination, the attorney may want to show the court that the witness should not be believed.  This is called impeaching the witness.  It may be done by asking questions about prior conduct that makes the witness’s credibility (truth-telling ability) doubtful.  Other times, it may be done by asking about evidence of certain types of criminal convictions.
Impeachment may also be done by introducing the witness’s statement, and asking the witness whether he or she has contradicted something in their statement (i.e. identifying the specific contradiction between the witness’s statement and oral testimony).

Example: (Prior conduct)

“Is it true that you beat your nephew when he was six years old and broke his arm?”

Example: (Past conviction)

“Is it true that you’ve been convicted of assault?”

(NOTE:  These types of questions may only be asked when the questioning attorney has information that indicates that the conduct actually happened.)

Examples:  (Using signed witness’s statement to impeach)

· “Mr. Jones, do you recognize the statement I have had the clerk mark Defense Exhibit A?”

· “ Would you read the third paragraph aloud to the court?”

· “Does this not directly contradict what you said on direct examination?”

Draft Expectations:

· Typed,

· Place at the top of the cross the purpose of this witness,

· Follow Approach Point Theory, 

· Cite page and lines numbers where appropriate.

4. Re-Direct Examination - Following cross-examination, the counsel who called the witness may conduct re-direct examination.  Attorneys conduct re-direct examination to clarify new (unexpected) issues or facts brought out in the immediately preceding cross-examination only.  They may not bring up any issue brought out during direct examination.  Attorneys may or may not want to conduct re-direct examination.  If an attorney asks questions beyond the issues raise on cross, they may be objected to as, “…outside the scope of cross-examination of their witnesses,” so that they may decide whether it is necessary to conduct re-direct examination.

If the credibility or reputation for truthfulness of the witness has been attacked on cross-examination during re-direct, the attorney whose witness has been damaged may wish to “save” the witness.  These questions should limit the damage the attorney thinks has been done and enhance the witness’s truth-telling image in the eyes of the court.


Work closely with your attorney coach on re-direct strategies.


5. Closing Arguments - A good closing argument summarizes the case in the light most favorable to your position.  The prosecution delivers the first closing argument.  The closing argument of the defense attorney concludes the presentations.  A good closing argument should:

· Be spontaneous, synthesizing what actually happened in court rather then being “pre-packaged.”

· Points will be deducted from the closing argument section of the score sheet if concluding remarks do not actually reflect statements and evidence presented during the trial.

· Be emotionally charged and strongly appealing (unlike the calm opening statement).

· Emphasize the facts that support the claims of your side, but not raise any new facts.

· Summarize the favorable testimony.

· Attempt to reconcile inconsistencies that might have hurt your side. 

· Be well organized.  (Starting and ending with your strongest point helps to structure the presentation and gives you a good introduction and conclusion.)

· The prosecution should emphasize that the state has proven guilt beyond a reasonable doubt.

· The defense should raise questions which suggest the continued existence of reasonable doubt. 

Proper phrasing includes:

· “The evidence has clearly shown that…”

· “Based on this testimony, there can be on doubt that…”

· “The prosecution has failed to prove that…”

· “The defense would have you believe that…”

Conclude the closing argument with an appeal to convict or acquit the defendant.

The prosecution/plaintiff attorney may use up to one minute of closing argument time for rebuttal.  Only issues that were addressed in an opponent’s closing argument may be raised during rebuttal.

Draft Expectations:

· Typed,

· Length of approximately 2 pages, double spaced.
6.   Introduction of Physical Evidence
Attorneys may introduce physical exhibits, if any are listed under the heading, “Evidence,” provided that the objects correspond to the description given in the case materials. Below are the steps to follow when introducing physical evidence (clothing, maps, diagrams, etc.). All items are presented prior to the trial.

1. Present the item to an attorney for the opposing side prior to the trial. If that attorney objects to use of the item, the judge will rule whether it fits the official description.

2. When you first wish to introduce the item during trial, request permission from the judge, “ Your honor, I ask that this item be marked for identification as Exhibit # __.”

3. Show the item to the witness on the stand. Ask the witness if he/she recognizes the item. If the witness does, ask him/her to explain it or answer questions about it. (Make sure that you show the item to the witness; don’t just point!)

4. When you finish using the item, give it to the judge to examine and hold until needed again by you or another attorney .

7.   Moving the Item into Evidence  
Exhibits must be introduced into evidence if attorneys wish the court to consider the items themselves as evidence, not just the testimony about the exhibits. Attorneys must ask to move the item into evidence at the end of the witness examination.  

1. “Your honor, I ask that this item (describe) be moved into evidence as People’s (or Defendant’s) Exhibit #__, and request that the court so admit it.”

2. At this point opposing counsel may make any proper objections he/she may have.

3. The judge will then rule on whether the item may be admitted into evidence.

